
MCA substitutes form MSC-1, MSC-3, & MSC-4 and FC-1, FC-2, FC-3 & FC-4
with the new version of forms.
The MCA has amended the Companies (Miscellaneous) Rules, 2014 and the Companies
(Registration of Foreign Companies) Rules, 2014. The Ministry has substituted form MSC-1,
MSC-3 & MSC-4 and FC-1, FC-2, FC-3 & FC-4 with the new forms.
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MSC-1: Application to the Registrar for obtaining the status of dormant Company

MSC-3: Return of dormant Companies

Msc-4: Application for seeking status of active

 FC-1: Information to be filled by Foreign Company

 FC-2: Return of alteration in the documents filed for registration by foreign company.

 FC-3: Annual Accounts with the list of all principal places of business in India established by
foreign Company

 FC-4: Annual Return of a Foreign Company

MCA has enhanced and modified the formats of the present forms. Now, in form MSC-1,
details relating to filing of last financial statement and annual returns is to be provided. In form
MSC-3, break up of existing share capital of the company is to be provided. Further, in form
MSC-4, Compliance related details such as intention to obtain Active status, description of
non-compliance condition shall also be provided.
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Directors disqualified u/s 164 (1) of
Companies Act, 2013 are also
required to file form DIR 8.

The MCA has amended the Companies
(Appointment and Qualifications of
Directors) Rules, 2014. The amendment
requires that directors disqualified under
section 164(1) of the Companies Act must
also file Form DIR-8 with the company.
Earlier, the DIR-8 was required to file in case
of disqualification under section 164(2).
Further, the company is required to file
Form DIR-9 with RoC within 30 days of
receipt of DIR-8.

Further, MCA notified the newer version of
forms such as Form DIR-3, DIR-3C, DIR-5,
DIR-6, DIR-8, DIR- 9, DIR-10, DIR-11 & DIR-
12pursuant to the amendment of
Companies (Appointment and
Qualifications of Directors) Rules, 2014.
Accordingly, MCA has also prescribed new
format of Form DIR-8.

OPCs to declare nominee details in
MoA and shall file such nomination
in SPICe+ form.

In pursuant to the amendment of the
Companies (Incorporation) Rules, 2014,
the name of the person nominated shall
be mentioned in MoA & such nomination
shall be filed in form INC 32 (SPICe+) along
with the consent.

Further, it has been directed for
substitution of words ‘Form INC 3’ & ‘Form
INC 4’ from the above-mentioned rules.
Previously, a separate signed and scanned
INC 3 form was required to be attached.

Amendments relating to conversion of
OPC into private or public company or
vice versa has also been notified. Now,
Registrar shall approve conversion of One
Person Company into a Public company
or a Private company after examining
viceV

the latest audited financial statements of
the company. Further, altered e-MoA & e-
AoA is to be attached with INC 6 for
conversion into OPC.

Further, Registrar will now grant the license
u/s 8 of Companies Act, 2013 after
considering two years financial statements,
board report, and audit reports preceding
the date of application. Also, company shall
file an application in Form INC 18 with the
RD through the new MCA System.

Forms No. SH-7SH-8 and SH-9have
been substituted with the new web-
based forms.

The MCA has substituted the following
forms with the web based forms:

SH-7: Notice to Registrar of any Alteration of
share capital

SH-8: Letter of Offer

SH-9: Declaration of Solvency

Now, the MCA seeks more disclosures
relating to proceedings of the meetings of
the members in which alteration of share
capital has been authorized, SRN of the
form INC-28 in which the order of the
Central Government/Tribunal is filed.

Further in case of consolidation/sub-division
of share, capital structure before
consolidation/sub-division and after
consolidation/sub-division, in case of
conversion of share, capital structure before
conversion and after conversion, in case of
re-conversion of share, capital structure
before re-conversion and after re-
conversion are to be disclosed.

Further, also in case of cancellation of
share, details of class of shares cancelled
are to be disclosed.

In Form SH-8, enhanced disclosure is to be
given related to the following:
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 Details of any subsisting default, or if the default is remedied and a period of three
years has not lapsed after such default ceased to subsist or

 Any default in complying with the provisions of section 92(annual return), section
123(declaration of dividend), section 127(punishment for failure to distribute dividends
and section 129(financial statement).

No Condonation Beyond 45 Days, IBC Overrides Limitation Act : NCLAT
Chennai

CASE LAW UPDATE

Case Title: M/s. Platinum Rent A Car (India) Pvt. Ltd. v M/s. Quest Offices Limited

Case No: Comp App (AT) (CH) (Ins) No.448/2022

M/s. Quest Offices Limited (“Financial Creditor”) filed a petition under Section 7
of the Insolvency and Bankruptcy Code, 2016 (“IBC”), seeking initiation of
Corporate Insolvency Resolution Process (“CIRP”) against M/s. Platinum Rent A
Car (India) Pvt. Ltd. (“Corporate Debtor”). On 08.06.2022 the Adjudicating
Authority admitted the Corporate Debtor into CIRP over a default of
Rs.10,95,01,185/-. The Corporate Debtor applied for certified copy of the Order
dated 08.06.2022 on 21.07.2022, which was provided on 26.07.2022.

Therefore, the Corporate Debtor filed an appeal against Order dated 08.06.2022
before NCLAT on 03.08.2022, i.e. after 55 days of delay in totality. The Corporate
Debtor prayed for condonation of delay of 55 days as time was spent in
obtaining certified copy of the Order.

Facts:

NCLAT
Verdict:

The Bench observed that an appeal can be filed before NCLAT against an order
passed by the Adjudicating Authority within 30 days of such order. The
permissible delay for filing of an appeal is 15 days under IBC. Therefore, the
prescribed time to file a reply can be of maximum 45 days in total. Further, the
procedural formalities (including the time limit) given under IBC must be
followed in true ‘letter and spirit’, as Speed is essence of IBC. The Rules of
Procedure neither create any right in favour of a person, nor create a Cause of
Action. If a Statute requires a certain remedy to be exercised in a particular
manner and time, then the same cannot be exercised in any other manner
except for the one specified.

The Bench held that NCLAT does not have any power to condone a delay
beyond 45 days and cannot extend its judicial arm of generosity, as IBC is a self-
contained and inbuilt legislation. “Also an invocation of Section 12 of the
‘Limitation Act’, 1963, will be of no assistance to the ‘Petitioner’ / ‘Appellant’
because of the ‘overriding effect’ of the ‘ingredients of Section 238 of the
‘Insolvency & Bankruptcy Code, 2016’.” The Bench held that Section 12 of the
Limitation Act, 1963 cannot be invoked as Section 238 of IBC has an overriding
effect. The application for condonation of delay was dismissed. Accordingly, the
Bench also dismissed the appeal.


